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2. Investment Treaties, their Interpretation, and the Austrian 
Model BIT in Comparison  

The Austrian Model BIT 

The Austrian model is no drastic departure from the “traditional” old-style Europe investment treaty. It 

does, however, include a number of innovations aimed at ensuring that the host State retains a certain 

amount of regulatory space that is more constrained in the older investment treaties signed by Austria. 

The model agreement remains rather short, providing little detail and guidance to the tribunals who will 

interpret the instrument. By comparison, the U.S. or the Canadian model texts are each approximately 

three times the length of Austrian model, and also contemplate addition of schedules and annexes to 

be tailored specifically for actual agreements with other contracting parties (though the schedules are 

mostly included to address issues relating to pre-establishment matters – a feature not included in the 

Austrian model BIT, which is post-establishment only).6 

The format and content of the Model BIT resembles that described above. It includes standard host 

State obligations that apply to investments after they have been established in the host country, such 

as those on (a) national and MFN treatment; (b) expropriation; (c) FET; (d) free transfers; and (e) the 

umbrella clause. The Model BIT allows investors to initiate investor–State arbitration without ensuring 

public access to information about outcomes and developments, and is rather silent with respect to 

investor and home State obligations. 

Within and in addition to some of those traditional elements, however, the Model BIT incorporates 

some more modern features. In particular: 

1. The preamble explains that the objective of the agreement is broader than just the protection of 

investment and the promotion of increased capital flows per se. It signals that investment 

protection and promotion is a tool of promoting sustainable economic development that is 

consistent with and even furthers environmental protection, labour rights, corporate social 

responsibility and other important policy objectives. 

2. While the model’s definitions of covered “investors” and “investments” are both broad in some 

respects, the text includes provisions that limit the terms in others. Some of those limitations 

incorporated in the model (e.g., the “denial of benefits” provision and language requiring 

investments to be made in “accordance with the law”) were rather common in BITs previously 

concluded by Austria; but new language in the Model BIT clarifying and narrowing the scope of 

protected “investments” in particular stands out as an important innovation.  

3. The model’s article on expropriation (Article 7) provides a carve-out from the notion of 

expropriation for measures designed and applied to protect legitimate public welfare objectives, 

such as health, safety and the environment. Although the model includes a caveat to its carve-out, 

this is overall a useful safeguard for health and environmental measures, thereby avoiding (in 

large part) a situation where the State has to “pay to regulate.” 

  


