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4. The model also incorporates exceptions to the requirement to allow free transfers of capital for 

certain legal and policy purposes. But as is described further below, it is unclear that those 

exceptions go far enough to adequately protect host States’ legitimate interests in situations where 

it may be important to regulate transfers for economic crises and serious balance of payments 

concerns.  

5. Another innovation is that the model contains clauses on labour (Article 5) and on the environment 

(Article 4) in its body text. As will be seen below, these provisions have uncertain legal impact, if 

any. Nevertheless, they indicate some awareness of the impacts investment promotion and 

protection can have on those issues. These types of provisions may become relevant to 

interpreting an investment treaty if, for instance, there is a conflict between strong investor 

protections and a State’s environmental policies.  

For the rest, the model hardly differs from the earlier versions. With respect to the substantive content 

of host State obligations, the Model BIT retains a vague FET clause and does not tie its scope 

explicitly to the customary international law on the minimum standard of treatment, as do many recent 

treaties, including those of the United States and Canada. 

The Model BIT also includes a broad most favoured nation clause and does not limit its scope of 

application, thereby allowing investors to import substantive and procedural rights from other, more 

favourable, treaties. 

Notably, the Model BIT includes an umbrella clause and even seems to broaden the obligations 

imposed by that provision beyond the text of umbrella clause provisions contained in other Austrian 

BITs.  

With respect to issues of investor–State dispute settlement, the model does not include any 

innovations to address some of the problems inherent to the arbitration system it subscribes to: it does 

not address the issue of transparency, try to tackle the issue of conflicts of interests of arbitrators and 

counsel, nor contemplate mechanisms for ensuring greater consistency of arbitral decisions, such as 

development of an appeals mechanism. 

To elaborate on these aspects of the Model BIT further, this note lays a foundation by examining how 

other existing investment treaties have addressed the five different issues of (1) scope, (2) host 

States’ obligations, (3) provisions on labour, the environment, and sustainable development, (4) 

investor–State dispute settlement, and (5) home State and investor obligations. It looks at how 

tribunals deciding investor–State disputes have interpreted the relevant provisions relevant to those 

categories, and at what the investment treaties consequently mean for host States. This note then 

looks at how the Austrian Model BIT compares with existing treaty practice, noting areas in which the 

Model BIT seems to recognize and correct problems that have arisen with older investment treaties, 

and also highlighting where concerns remain.  

  


