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Shield Function  

The “Shield Function” is a human rights principle, which gives priority to human rights as universally 

recognized (minimum) standards. According to this, a state, when implementing trade law provisions 
which infringe upon its human rights obligations stemming from the conventions ratified by it, may 
postpone the implementation of the commercial law provision by referring to this obligation.26 Similar 

to this, even though stipulated as a last resort provision, are exemption clauses in trade agreements, 
which have been used for example in the case of South Africa with regard to TRIPS concerning the 
issue of generic drugs to combat HIV/AIDS.  

Sustainability Impact Assessment 

Social standards in FTAs should contain provisions on carrying out a sustainability impact 
assessment and already specify those measures, which can be taken based on the result of these 

assessments (follow-up process). These assessments must consider all aspects of the social and 
economic impact of the agreement, such as access opportunities to high-quality public services or the 
various strategies for achieving industrial development. Employee and employer representatives as 

well as NGOs have to be involved in assessing the impact of the agreement. The results and the 
recommendations of the sustainability impact assessment must be available prior to the start of 
negotiations and must flow into the negotiation process. A continuous, repeated review of the impact 

of the agreement is also required. 

Monitoring: Implementation and Control27 

The following implementation mechanisms and organs should be provided for the effective 

implementation of the agreement and for monitoring compliance with the obligations following from it - 
in particular duties within the scope of the ILO Declaration on Fundamental Principles and Rights at 
Work, of the Tripartite Declaration of Principles and the Declaration on Social Justice as well as in the 

additional agreements explicitly stated:  
 

a. Reporting on the stage of implementation of labour and social standards by an 

independent committee of experts; 
b. Evaluation of complaints and development of recommendations by experts; 
c. Consultative forum for the exchange of information between governments, social 

partners and other important stakeholders. 
 
a. The governments of both contractual parties shall carefully document and regularly report on 

the progress of implemention of all obligations specified in the agreement. To undertake this task, an 
independent committee of qualified experts has to be set up, which consists of at least one ILO 
member in a consultative capacity. The reports will be prepared on the basis of information made 

available by the government, and on statements provided by trade unions and employers of both 
contractual parties on the issues of trade and social affairs. Apart from that, special reports should be 
prepared on special subjects or problems (see also b.).  

  
b. The committee of experts shall also be responsible for complaints concerning social 
problems. Its recommendations must be part of a determined process for the reasonably speedy 

handling of the issues addressed, in order to be able to take effective action against the tolerance of 

                                                      
26 See the reports of the UNO High Commissioner for Human Rights, “Liberalization of trade in services and 
human rights" (E/CN.4/Sub.2/2002/9) and “Human rights, trade and investment” (E/CN.4/Sub.2/2003/9). 
27 See AK Position Paper, Page 5f; ETUC/ITUC Declaration. 


