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process of reviewing and re-assessing existing models of providing public services. In this 

context, it should be noted that models exclusively relying on market-based solutions are 

increasingly challenged. It is therefore as necessary to maintain regulatory flexibility as it is to 

create policy space for discourse and reflection. This must be taken into consideration when 

assessing the impact of trade agreements on public services. 

 

2. Areas of potential conflict between trade agreements and public services 

The potential conflict between international trade agreements and the provision, financing and 

organization of public services depends on the specific obligations of a trade agreement. The 

most important of these are market access, national treatment and potential disciplines for 

domestic regulation. In addition, provisions on monopolies, subsidies and government 

procurement are of relevance if they contain binding obligations for the provision and 

organisation of public services. The following paragraphs will briefly explain the impact of 

these provisions on public services using the example of the GATS. Most bilateral and 

regional trade agreements contain similar if not identical provisions.  

 

a) Positive and negative list approaches 

In most trade agreements, market access and national treatment apply subject to specific 

commitments or reservations. Hence, any limitation or exemption for public services taken at 

the level of commitments would normally only apply to the core obligations such as national 

treatment and market access. The application of disciplines of a trade agreement (in particular 

disciplines for domestic regulation) would not be excluded on the basis of a public services 

exemption listed in the specific commitments unless these other disciplines only apply to 

sectors with specific commitments. In order to assess the impact of a trade agreement on 

public services the approach of the agreement towards scheduling is therefore of significant 

importance.   

If the agreement adopts a “positive list”-approach, the two provisions only apply in sectors 

with specific commitments and only subject to any limitations and conditions laid down in 

schedules of specific commitments. If the agreement adopts a “negative list”- approach, 

market access and national treatment apply unless the respective country specifically listed 

measures it wants to exclude from these obligations in specific annexes to that agreement. In 

both cases, the actual scope of these disciplines depends on the level of the commitments. 

                                                                                                                                                         
Rolland which are the corner-stones of the French doctrine of service public, see S. Braconnier, Droit des 

services publics, 2003; J.-F. Auby/O. Raymundie, Le Service Public, 2003 und J.-P. Valette, Droit des services 

publics, 2006. 


