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The major challenge of all definitions of public services in trade agreements concerns the 

dynamic and flexible nature of public services. Public services are determined by a particular 

society in a distinct historical, social and economic context based on the values of that society. 

As pointed out above, this involves social and policy choices which may be different in 

different countries and at different moments in time. The variety and flexibility is therefore a 

key element of the concept of public services.
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 In fact, many services which were 

traditionally considered public services have been subject to liberalization and privatization 

processes in recent years which lead to a limited scope of public services. More recently, 

however, there are trends towards a re-municipalisation in some countries suggesting that the 

scope of public services may increase again in the near future. Public service exemptions in 

trade agreements therefore need to be sufficiently flexible and open to accommodate the 

dynamic notion of public services, but also need to be precise in order to ensure that they 

exclude those sectors and services which are considered as public services from the scope of 

trade agreements. 

Public service exemption clauses which are based on exhaustive lists may be precise and 

transparent, but they may not provide sufficient flexibility. Functional approaches such as Art. 

I:3 (b) and (c) GATS may offer flexibility, but their scope varies depending on the 

organization of the supply of the service. Provisions in a trade agreement referring to legal 

concepts which can only be found in specific legal systems, such as the EU’s notion of 

services of general interest may be interpreted and understood differently in an international 

context as terms of international agreements are usually interpreted autonomously and not 

with reference to particular domestic legal concepts.  

 

2. Level of protection 

Apart from their substantive scope, public service exemption clauses can be distinguished on 

the basis of which provisions of a trade agreement they apply to.  

 

a) Complete carve-out 

Public service exemption clauses of the GATS-type apply to all provisions of an agreement 

and exclude the activities to which they apply completely from the respective trade 

agreement. These clauses are typically located in the framework agreement. They have the 

most far-reaching scope. Their scope is not limited to market access and national treatment, 

but applies to any other obligation (MFN, transparency, disciplines on domestic regulation, 
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 See also Art. 1 Protocol No 26 on Services of General Interest. 


