
32 

 

The level at which countries choose to introduce public service exemptions is of particular 

importance regarding the breadth of application. Exemptions which are located in the core 

agreement apply to all parts of the agreement and therefore exclude public services to the 

extent they are covered by the respective provision from the agreement altogether. It follows 

that an exemption clause at that level offers by far the most comprehensive protection of 

public services from the impact of the disciplines of trade agreements. Contrary to this, 

exemptions located at the level of commitments or reservations only apply to specific 

disciplines, usually national treatment, market access and most favoured nation treatment. 

Other obligations of trade agreements such as disciplines on domestic regulation, subsidies 

and government procurement would apply nonetheless if they cover trade in services. 

Furthermore, sector-specific public services exemptions in the schedules of commitments or 

reservations only apply to the specific sector and have generally no impact on other public 

services in other sectors. Public service exemptions in sector-specific annexes usually apply to 

the whole agreement and not just to certain obligations. They are however, limited to the 

sector they address. The scope of public services exemptions therefore decreases in the 

following order: Framework agreement, sector-specific annex, horizontal section of the 

schedule, sectoral section of the schedule, exemption clause only applicable to a specific set 

of rules. 

 

3. Summary 

The previous discussion reveals an inverse relationship between the substantive scope of the 

public service exemption clause and its level of protection. While general carve-outs like Art. 

I:3 (b) and (c) GATS provide the highest level of protection, they only have a very narrow 

substantive scope (“governmental authority”), which has only a very limited impact on public 

services. Sectoral carve-outs which limit commitments to “privately-financed” services have a 

larger scope as they aim to protect all activities of the respective sector which would be 

considered as “publicly financed”. They have, however, a more limited level or protection as 

they only exclude the applicability of key disciplines such as market access and national 

treatment. Lastly, public service exemption clauses such as the “public utilities” clause have 

the largest substantive scope. However, they only apply to two types of market access 

limitations and have therefore the most limited scope of application. It is not the argument of 

the present study that this relationship has an inherent logic, but it is the logic which has been 

followed by trade practice in the last two decades. The relationship between these two 

determining factors is illustrated in the graph below. 


