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The NAFTA-model shows that the parties to a trade agreement which employs a negative-list 

approach and which does not contain a strong and robust general carve-out for public services 

must pay particular attention to the design and scope of their reservations for future measures 

(Annex II in the NAFTA context).  

 

3. The new EU approach  

The publication of the EU Commission’s Reflections Paper and the on-going negotiations 

with Canada seem to mark the beginning of a new EU approach towards public services in 

trade agreements. The October Proposal can be understood as a consolidation and refinement 

of that new approach. While this new approach seems to maintain certain elements of the 

traditional model such as a general GATS-type exemption clause for services supplied in the 

exercise of governmental authority, it could be radically different from previous agreements 

by shifting from a positive-list approach to a negative-list approach.
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 As pointed out, this 

shift is of particular importance in the context of public services. The new approach of the EU 

Commission would seek to further align the internal level of liberalisation of certain sectors 

(in particular telecommunications, postal and energy services) with the external level of 

commitments. However, it should be noted that not all public services are subject to specific 

internal market regimes. From a conceptual perspective, the new approach would employ a 

different terminology: The EU Commission would like to introduce the terminology and logic 

of services of general interest (SGI) and its derivatives such as non-economic services of 

general interest into trade agreements. These concepts are, however, based on terms used in 

the TFEU (Art. 16, 106, Protocol No 26) and relevant communications of the EU Commission 

regarding “services of general interest”. They have no equivalent in international trade law 

until now. These terms are also not used coherently and throughout internal market legislation 

as the Commission proposals seem to suggest. In fact, the Services Directive is the first and 

still the only major piece of internal market legislation which employs this terminology. 

 

a) General exemption for non-economic services of general interest 

According to the Reflections paper, the new approach of the EU would contain a general 

exemption clause for “non-economic services of general interest carried out in the exercise of 
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 Even though the Reservations Paper claims that it is „Applicable to both Positive and Negative Lists“, it is 

clear that the main intention is to provide tools which could be used in a negative-list approach. It remains to be 

seen if the European Parliaments resolution which called for a return to the positive-list approach after the 

conclusion of the Canada-EU negotiations will be adhered to by the European Commission. In this context, it 

should be recalled that the European Parliament’s competences in trade matters increased significantly since the 

entry into force of the Treaty of Lisbon. 


