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the subject of proceedings by the EU Parliament, filed with the European Court of Justice 

(thus over time defining the meaning of “fundamental measures”). 

 

5.3.2. At the Member State level 

 

The problems arising out of the conflict between presenting a unified EU position on 

international law on one hand, and the complex structures in the distribution of powers within 

the EU on the other hand, are not new – especially in the area of mixed agreements. 

Nevertheless, one can look in vain for a draft legal agreement between the EU and its Member 

States concerning the solution to these problems regarding CETA and TTIP; at any rate, no 

such document is presently known to exist. The creation of an intra-European agreement, 

similar to the inter-institutional agreement mentioned above, between EU bodies on one hand, 

and its Member States on the other to clarify their respective powers, is conceivable. 

However, when realizing the legitimate claim of the EU to a unified external representation 

(deriving from the duty of sincere cooperation
65

), the Members States’ partial loss of 

sovereignty would be unavoidable upon the conclusion of what is first and foremost a mixed 

international law agreement on foreign trade which affects their competencies. The 

completely sovereign representation of the interests and competencies of Members States 

would otherwise necessarily demand that the EU Commission would eventually have to 

represent as many as 29 different positions within the respective committee. 

 

 

6. Civil Society and Regulatory Cooperation 

 

6.1. Integrating civil society in CETA and TTIP
66

 

 

In those parts of the contracting text of CETA and TTIP that have been made available to 

date, there are passages providing for the participation of non-governmental stakeholders. The 

CETA draft – unlike many voices in the debate – does not differentiate sharply between 

(business or employer-friendly) “stakeholders” on one hand, and (public welfare interests 

advocating) “civil society” on the other hand, but rather uses both terms more or less 

synonymously, and at least formally integrates both equally.
67

 

 

The draft contains various models with varying degrees of normative comprehensiveness. 

These models are largely fragmentary however. Thus, for instance, the general regulatory 

provisions of the CETA
68

 provide for the possibility that “Parties may […] consult” 

representatives of interests  to “gain non-governmental perspectives.”
69

 Otherwise, no further 

                                                           
 
 
 
65

 Art. 4 Para. 3 of the TEU. 
66

 This section rests on, among other sources, H. Gött, Legitimation der Regulierungszusammenarbeit durch 

Einbindung der Zivilgesellschaft? [Legitimation of Regulatory Cooperation by Integrating Civil Society?], 

juwiss-Blog, 23 Apr. 2015, available at: https://www.juwiss.de/38-2015/. 
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 See for example Chapter 26 Art. X.6, Chapter 24 Art. 8 Para. 3, and Chapter 25 Art. X.13 Para. 4 of the CETA 

draft. 
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 Chapter 26 Art. X.8 of the CETA draft. 
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 Chapter 26 Art. X.8 of the CETA draft reads: “In order to gain non-governmental perspectives, 

the Parties may jointly or separately consult, as appropriate, with stakeholders and interested 

parties, including representatives from academia, think-tanks, non-governmental organizations, 

business, consumer and other organizations by any means they deem appropriate 

on matters relating to the implementation of this Chapter.” 


