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Are existing treaties a good reason to 
negotiate even more?
To justify its approach, the European Commission often 
refers to the over 3,000 existing investment treaties 
globally that include investor-state arbitration. The only 
way to address the loopholes of these agreements and 
prevent abuse, the Commission claims, is by reforming 
the current system through new deals that better balance 
investor rights and the right to regulate. Such changes 
could subsequently inform other agreements and would 
directly override some existing ones (such as the eight 
bilateral treaties between Canada and Eastern European 
countries which will be replaced through CETA).58

First, CETA shows that there is no genuine attempt to 
rebalance the investment regime. It offers sweeping 
rights but demands no obligations for investors (see 
Annexes 1 and 2). Second, new treaties are not the only 
reform option; existing deals that have proven danger-
ous can be ended, allowed to expire or be renegotiated 
– approaches currently being taken by South Africa, 
Indonesia, Bolivia, Ecuador and Venezuela, and which 
are also options for the eight existing bilateral agree-
ments between Canada and EU member states. Third, 
the Commission is silent on the fact that its approach 
will significantly expand the scope of investment arbitra-
tion – rather than just “reform” what is already in place. 

BOX 4  
A WARNING FOR EUROPE AND CANADA: CASES STILL POSSIBLE 
UNDER THE REVISED INVESTMENT CHAPTER OF CETA51

The European Commission has rebranded the investment-state dispute settlement mechanism of CETA, the 
Investment Court System (ICS). But a close analysis of the most controversial ISDS cases from recent years 
reveals that those disputes could still be launched and likely prosper under ICS. (See Annexes 1 and 2).

Corporations against climate change and democracy - Transcanada vs. USA: In January 2016, Canadian pipe-
line developer TransCanada announced its intent to sue the US52 on the basis of the North American Free Trade 
Agreement (NAFTA) for President Obama’s rejection of the contested Keystone XL oil pipeline from Canada’s tar 
sand fields to refineries in the US. The project, which, according to critics would have amped up carbon emissions 
and quickened the pace of global climate change, had faced mounting citizen opposition. TransCanada is demand-
ing a stunning US$15 billion in damages.

Could TransCanada file a similar case on the basis of the EU’s ICS proposal? Yes

Corporations against public health – Philip Morris vs. Uruguay: In February 2010, multinational tobacco compa-
ny Philip Morris International (PMI) launched an investment arbitration lawsuit against Uruguay, on the basis of the 
country’s bilateral investment treaty (BIT) with Switzerland.53 PMI claims that the anti-smoking legislation enacted 
by the Uruguayan government, in particular the ban on selling more than one type of cigarettes under a single 
brand name (single presentation) and the requirement that graphic warnings about the risks of smoking cover 
at least 80% of the cigarette pack, “go far beyond any legitimate public health goal” and deprive PMI’s trademark 
from its commercial value. PMI demands US$25 million in compensation54. In its ruling of July 2016, the Tribunal 
dismissed all of PMI’s accusations and ordered the company to pay part of Uruguay’s legal costs55. This positive 
result, however, should not mask the fact that PMI dragged Uruguay for 7 years through a lawsuit that should 
not have been allowed in the first place. US$ 27 million were spent on lawyers, arbitrators and in administrative 
costs. This is more than PMI’s compensation demands. Furthermore, this lawsuit has caused major delays in the 
implementation of more stringent anti-tobacco measures such as plain-tobacco-packaging in Uruguay56.

Could Philip Morris file a similar case on the basis of the EU’s ICS proposal? Yes

Corporations against environmental protection – Bilcon vs. Canada: In March 2015, an arbitration tribunal 
constituted under the North American Free Trade Agreement (NAFTA) ruled that a Canadian environmental review 
process violated NAFTA’s investment protection rules. Bilcon, a U.S. company, wanted to build a large quarry and 
marine terminal in an ecologically sensitive coastal area in Eastern Canada. It planned to mine and crush basalt 
and then ship it by sea to the U.S. In 2007, after extensive study and public consultation, a government-established 
environmental assessment panel recommended against the project due to its likely negative environmental impacts. 
The governments of Nova Scotia and Canada followed the panel’s recommendation and denied approval. Bilcon 
then sued and won its investor–state dispute under NAFTA. The firm is seeking over US$300 million in damages57.

Could Bilcon win a similar case on the basis of the EU’s ICS proposal? Yes


