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Consent to arbitration: Claims may be submitted under 
the usual investor-state arbitration rules such as the 
ICSID convention and the UNCITRAL rules. (Chapter 
8, Articles 23 and 25) There is no requirement to first 
exhaust local remedies. 

This is where the EU in effect says: our courts are not 
good enough for foreign investors. Unlike domestic firms 
and ordinary people, foreign investors will have the 
exclusive right to bypass domestic legal systems and sue 
the EU and its member states directly at international 
tribunals, which will judge whether policies are right or 
wrong and can order vast sums of taxpayer money to be 
paid as compensation.

The tribunal deciding the cases: Investor claims will be 
decided by a “tribunal” of three chosen from a pool of 
15 “members” appointed by the CETA Joint Committee. 
They will receive a “monthly retainer fee” to be deter-
mined by the Committee, but will otherwise be paid ac-
cording to the “Administrative and Financial Regulations 
of the ICSID Convention.” (Chapter 8, Article 27)

Investor-state disputes will not be decided by inde-
pendent judges with a fixed salary. Rather, rulings will 
come from for-profit arbitrators who are paid by the 
case – with lucrative US$3,000 per day according to the 
ICSID schedule of fees and on top of a monthly retainer 
fee – with a strong incentive to decide in favour of the 
one party that can bring claims in the future: the investor. 

Final award: When a tribunal finds that a state violated 
CETA’s investor rights, it “may only award, separately 
or in combination: (a) monetary damages and any ap-
plicable interest; (b) restitution of property.” “Monetary 
damages shall not be greater than the loss suffered by 
the investor or, as applicable, the locally established 
enterprise, reduced by any prior damages or compen-
sation already provided.” (Chapter 8, Article 39)   

Damages awards can amount to serious raids on public 
budgets, and can be enforced by seizing state property in 
many other countries around the world. 
One of the highest known awards to date, US$ 50 billion, 
was made against Russia. 
In 2003, the Czech Republic had to pay a media corpora-
tion US$354 million – the equivalent of the country’s 
national health budget at the time69. Tribunals often 
order compensation for expected future profits, like in a 
case against Libya which had to pay US$900 million for 
“lost profits” from “real and certain lost opportunities” 
of a tourism project, even though the investor had only 
invested US$5 million and construction never started70.

Article 21 of CETA’s chapter on financial services allows 
for investor-state disputes with regard to financial 
services when “an investor claims that a Party has 
breached Articles 8.10 (Investment - Treatment of 
investors and of covered investments), 8.11 (Investment 
- Compensation for losses), 8.12 (Investment - 
Expropriation), 8.13 (Investment - Transfers), 8.16 
(Investment - Denial of benefits), 13.3 (Financial 
Services – National treatment), or 13.4 (Financial 
Services – Most-favoured-nation treatment)” or “in 
which Article 13.16.1 [on prudential carve-outs in the 
financial sector] has been invoked.” (Chapter 13, Article 
21)

Under CETA, foreign investors have more rights to chal-
lenge financial regulations than under previous treaties 
like NAFTA. This threatens to hamstring regulations 
charged with protecting consumers and financial stability 
in an emergency. Under NAFTA, investor lawsuits in 
the financial sector were mostly limited to a bank’s (still 
wide-ranging) rights to transfer funds freely and be 
protected from expropriation. CETA expands their rights 
to include highly elastic concepts such as fair and equi-
table treatment. Canada’s financial services negotiators 
themselves warned that this would “create a chilling ef-
fect that will have negative consequences for the overall 
economy of the country.”71    

Free transfer of capital: “Each Party shall permit all 
transfers relating to a covered investment to be made 
without restriction or delay...” Then follows a list of 
examples of types of transfers, including profits, inter-
est and payments made under a contract. (Chapter 8, 
Article 13)

This provision would allow the investor to withdraw 
all investment-related monies, reducing the ability of 
countries to deal with out- and inflows of capital, balance 
of payment and other macroeconomic crises. This is 
a de facto ban on capital controls. While Article 28.4 
allows for quite limited temporary safeguard measures 
with regard to capital movements and payments and 
Article 28.5 permits some restrictions in case of serious 
balance of payments and external financial difficulties. 
These exceptions are far too restrictive to regulate  
cross border capital flows in the public interest.  

Survival clause: “In the event that this Agreement is 
terminated, the provisions of Chapter Eight (Investment) 
shall continue to be effective for a period of 20 years 
after the date of termination of this Agreement in 
respect of investments made before that date.” (Chapter 
30, Article 9)

Even if CETA is terminated, investors could still bring 
claims for 20 more years for investments made before 
the termination. This “zombie clause” allows the corpo-
rate super rights to live on after the rest of CETA is dead. 


