
an “uncooperative commodity” (Bakker, 2003a), i.e. that competition will not function on the market as 

a result of the “physical and material” properties of the water supply – the fact that water supply is a 

natural monopoly in which the construction of parallel pipelines is unprofitable and the mixing of water 

from different sources leads to a reduction in quality (Rühle, 2014: 94). Secondly, the controversies 

suggest that political legitimacy could not be generated for this type of “sector-specific deregulation 

approach” (cf. Municipal Department 27, undated a). 

 

An additional proposition which was targeted towards complete integration of the internal market was 

the Services Directive, which was also referred to as the “Bolkestein Directive” after the Commissioner 

for Internal Market at the time (cf. Raza, 2009: 48). This directive was passed on the legal basis of 

cross-sector competencies for legislative harmonisation (Krajewski, 2011: 186) and was desig-

ned as a framework directive. In particular, this aimed to create an internal market for public services 

and to dismantle bureaucratic obstacles with respect to freedom of establishment and freedom of 

services. A “liberalised market in the sense of deregulating public services” was “expressly not the 

intention” (Krajewski, 2011: 217). 

The first draft of the 2004 Services Directive related “horizontally” to all services with the excep-

tion of “non-market” activities (European Commission, 2004b). Provision of water therefore fell 

within the scope of this as water supply “has been explicitly defined as an ‘economic activity’ since the 

Green Paper on Services of General Interest” (Schenner, 2006: 104; cf. Wagner, 2005: 149). In cont-

roversial discussions on the first draft of the directive, the possible consequences for public services 

were criticised, among other things (cf. Municipal Department 27, undated a; Krajewski, 2011: 217). 

In the version passed in 2006 (2006/123/EC, cf. European Parliament/Europe Council 2006 Direc-

tive) the concerns discussed above were taken into consideration with a focus on sector-specific 

exceptions (Krajewski, 2011: 217). Firstly, individual sectors were exempted from the general scope 

of this Directive (Article 2), and secondly, in accordance with Article 17 (1) of the Services Directive, 

“services of general economic interest” were exempted from the provisions on freedom of service (cf. 

ibid: 218). This exemption also explicitly encompasses “water distribution and supply services and 

wastewater services”. 

Additionally, in Article 1 (3) of the Services Directive, one provision maintained that this Directive would 

not abolish any existing monopolies and that – in accordance with Community Law – the right of 

member states to decide which services should be regarded as “services of general economic interest” 

and how these should be organised shall remain unaltered (cf. Municipal Department 27, undated a). 

As public services such as water supply are exempted from the main provisions of the Directive, it 

could initially be assumed that the practical consequences of the Directive on these sectors would be 

relatively minimal (Krajewski, 2011: 218). However, a range of issues should nevertheless be consi-

dered. Firstly, even if these sectors are excluded from this Directive’s scope of application, the regu-

lations for the freedom of establishment and freedom of services, rooted in primary law, shall continue 

to apply as before (ibid.). Secondly, the entire sector of “adjacent services” such as the construction, 

upkeep and maintenance of pipeline systems, filter systems and sewage plants as well as billing ser-

vices (Schenner, 2006: 105) already falls within the remit of the Services Directive regulations. And 

thirdly, there is an additional aspect which must be noted. The fact that the Services Directive also 

lists “non-economic services of general interest” in its sector exemptions in accordance with Article 2 

can be classed as declarative on the one hand, because non-economic activities “do not fall within the 

scope of fundamental freedoms anyway” (Krajewski, 2011: 217). On the other hand, however, this list 

can also be seen as potentially problematic as it “suggests that the European Union has jurisdiction 


