
over regulating non-economic services of general economic interest”, although no such EU jurisdiction 

has been assigned to the Union within primary legislation (ibid.: 218). 

 

European Union public procurement law regulates procurement for public contracts, particularly in 

relation to public procurement of goods, services and construction work (Ringwald et al., 2016: 1). The 

content of this legislation focuses on ensuring “procurement that is as transparent and non-discrimi-

natory as possible in competition and that follows the principle of profitability” (ibid.: 5). Over the course 

of several stages of reform, the scope of application for procurement provisions was extended to sec-

tors previously not affected by such regulations. Overall, public procurement law gained im-

portance (cf. Klein, 2012: 121) and can now be regarded as a key area of Europe’s internal market, 

with “significant practical importance to all economic sectors” (Frenz, 2007: VII). 

European Union public procurement law is regulated closely by European secondary law, based on 

the EU’s cross-sector competency to harmonise legislation. The application of secondary public pro-

curement legislation is partly based on order volumes, and only comes into effect above a specific 

threshold. However, the European Court of Justice (ECJ) also derived some basic requirements below 

this threshold for procurement contracts in accordance with primary legislation, particularly with regard 

to the general prohibition of discrimination and respect for basic freedoms (ibid.: 364; Frenz, 2007: 

533ff; Heller, 2016). 

A public contract as defined by public procurement law generally obtains if a public body commissions 

a (private or public) legal entity separate from the public body concerned, to provide a service, and 

pays remuneration for this (Krajewski, 2011: 364). For the water sector, public procurement law only 

comes into effect “if the services in question are not being provided exclusively and directly by a public 

authority” (ibid.: 212).  

One special case is “public-public collaboration”, which is common in various sectors of public 

services and which is generally not required to open up for tenders (cf. General Building Approval, 

2017). This is particularly relevant for inter-municipal cooperation and in-house procurement. These 

exemptions from the obligation to open up for tenders in accordance with public procurement law are, 

however, subject to strictly defined conditions which have repeatedly been the subject of legal dispu-

tes. In particular, the process for in-house procurement has repeatedly been identified as a “legal 

loophole” and has gradually been refined and narrowed further – firstly by the jurisdiction of the 

European Court of Justice and later by continual secondary measures by the European Commission. 

Setting the trend in this, there were a number of rulings by the ECJ (“Teckal”, “Stadt Halle”, “Parking 

Brixen”) which signified a “progressive limitation of the exemption from tenders” for in-house procure-

ment (cf. Frenz, 2007: 705-706). Thus, in one key area for providing public services, the scope for 

making decisions about how contracts can be delegated was gradually restricted for public com-

panies. 

A secondary regulation for public contract procurement was passed in 1971 and was extended through 

a number of reforms7. In April 2014, previously applicable public procurement legislation was reformed 

with a new “public procurement package” (European Parliament/European Council, 2014a, 2014b, 

2014c). This encompasses three separate directives: both of the reformed procurement and sector 

directives and the recently passed Concessions Directive. The aims declared for this 2014 public pro-

curement law reform included structuring procedures in a simpler and more flexible way, thus making 
                                                      
7 1971: Council Directive 71/305/EEC, 1992: Council Directive 92/50/EEC, 2004: Directives 2004/17/EC and 

2004/18/EC 


