
it easier for small and medium-sized companies to access public contracts and so ensuring that “social 

and environmental criteria are more carefully considered” (European Parliament, 2017).  

The procurement of public contracts in the water sector (such as construction and maintenance 

contracts) is regulated by a separate sector directive (also known as the Sector Coordination Directive 

or Utilities Directive, Directive 2014/25/EU). In the water sector, service concessions are also very 

important. The question of the extent to which these should be regulated by secondary legislation was 

relevant to the Concessions Directive that was drawn up in 2014 as part of procurement law reforms. 

 

In many member states, “sovereign” duties have been transferred to third parties using service con-

cessions. Generally speaking, the concession holder is granted the right to charge fees and in 

exchange must assume all financial risk when completing public duties (cf. Rühle, 2014: 90; Krajewski, 

2011: 364). As detailed in Chapter 5.3, concessions are characterised by longer contractual terms, 

more risk, a more complex range of duties and frequent renegotiations (“incomplete contracts”). As a 

result of the more restrictive provisions for public contracts in public procurement law, the difference 

between public contracts and service concessions repeatedly became the object of trials held by the 

European Court of Justice (cf. ibid.: 91).  

The granting of service concessions is particularly important for industries in which competition on the 

market is not feasible because of natural monopolies or other structural conditions (Clifton/Díaz-Fuen-

tes, 2013: 142; Herten-Koch, 2013: 248). Concessions holders in the water sector include municipal 

utilities, municipal administration unions, public-private partnerships (PPPs) and wholly private com-

panies (ibid.: 89-90). 

Initially, service concessions were not included in detailed secondary public procurement law (cf. Clif-

ton/Díaz-Fuentes, 2013: 140). However, the granting of service concessions was subject to the 

demands of the transparency requirement and the anti-discrimination obligation derived from 

the EU’s primary law and formulated by the ECJ (cf. German Alliance for the Public Water Sector 

(AöW), 2014). The aim was for these policies to undergo secondary substantiation through a separate 

Concessions Directive. Arguments in favour of this included increased transparency, greater legal 

certainty and the closing of a loophole (cf. Rühle, 2014: 94-95). The legal foundation based on primary 

law was regarded as too vague and entry barriers stemming from legal uncertainty and a lack of 

competition were identified as reasons for inefficiency and corruption, and thus as a threat to the 

provision of services themselves (Clifton/Díaz-Fuentes, 2013: 140).  

Since the enactment of the first Public Procurement Directive of 1971, there have been suggestions 

in every subsequent procurement reform of incorporating service concessions; however, attempts to 

implement these have always failed (cf. European Parliament, 2010; Rühle, 2014: 91ff; Deinlein, 2014: 

27). As part of continued procurement reforms, the European Commission made another attempt in 

2010, drawing up a separate Concessions Directive (European Commission 2011b). After initial op-

position, this was first met with approval in the European Council and European Parliament, leading 

to negotiations on this draft in 2013 as part of an informal trialogue (Rühle, 2014: 94ff). 

While preparations for this draft of the directive initially attracted little public attention, at the end of 

2012, a broad coalition opposing the proposed directive’s “extensive attack on structures for water 

provision” (Deinlein, 2014: 5) emerged. To put this in perspective, these regulations proposed 

competitive bidding from across Europe which meant that bidders from other EU member states 

would be competing with local bidders (cf. Deinlein, 2014: 24). The deregulation measures for public 

procurement law were repeatedly referred to as “privatisation” or “deregulation by the back door” 


